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I.Introduction

In Turkey’s public sector workforce there are two main types of employment. One is regulated by the Law of Civil Servants, numbered 657. This group is the subject to administrative law and they are out of the scope of labour law since they are civil servants. This group predominantly deals with the tasks which are mainly relates to the functioning of the state. 

The other group constitutes of workers who are working with an employment contract in the public sector. Their employer can be the public authorities or the sub-contractors of the public authorities. The legal conditions of these workers are regulated by the Labour Law numbered 4857. 

During the last decade, the structure of employment in public sector has transformed in line with the global trends. Hence public employers reduced their direct employment which covers the public servants and workers who were employed directly by public institutions.

While the rate of the direct employment by public employers shrink, the overall number of sub-contractor workers has steadily increased. The main feature of this transformation depends on a procurement procedure.

Sub-contactors send their bids to a service tender and if they get the tender, the workers who have employment contracts with the sub-contractor begin to work for the tasks given by the public employers.

This change led to some major problems especially in collective labour rights. In most cases, sub-contractor workers continued to work in the same workplace following the expiry of the previous service tender.

Considering the duration of tender contracts which can be less than one year, unionization of these workers can not be realized.  As a result of that, these workers can not enjoy the right of collective bargaining as well. 

In some public institutions there are two groups of workers who are dealing with similar posts but have different working conditions due to their employment status. In other words, if they are directly employed by the public employer, they can enjoy collective rights and as a result of that they are well paid. On the other hand, if they are employed by the sub-contractor of that public employer, they have serious problems concerning conditions of work, including wages, job security, unionization and collective bargaining even though they are operating similar posts with the first group who were employed directly by public employer.

One of the main purposes of the Labour Law numbered 4857, was to limit this type of sub-contracting relationships which were used by both the private and public employers to provide cheap labour. According to the 2nd article of the Labour Law, sub-contracting relationship can be established in auxiliary tasks related to the production of goods and services or in a certain section of the main activity due to operational requirements or for reasons of technological expertise in the establishment of the principal employer. If these conditions are not met, sub-contracting relationship cannot be established legally. The sanction of this unlawful sub-contracting system has also regulated in the 2nd article of the Labour Law. According to this provision if there is an unlawful sub-contracting relationship, the employees of the sub-contractor shall be treated as employees of the principal employer from the beginning of the employment relationship which means the employee will be entitled to the same wage and social rights with the principal employer’s workers. 
As to the decisions of the labour courts towards sub-contractors of public employers, it is clearly stated that Labour Law’s articles prohibit sub-contracting relationships which solely aim cheap labour force, in other terms social dumping. After these decisions were revealed, an amendment was made concerning the 2nd article of Labour Law in 2006. According to these amendments public sector employers are exempted from the restrictions to the sub-contractor relationship that were mentioned above. On the other hand private sector employers are still bounded by these restrictions. The purpose of these amendments was creating a privilege to the public sector employers about concluding sub-contracting relationships.
 The number of sub-contractors has been increased sharply in public sector, following from the amendments entered into force. 

As it has been stated in the doctrine, the main purpose of these amendments was preventing the claims of sub-contractor workers to the public employers for equal rights .

Before these amendments, labour courts were stating that the relationship between the sub-contractor and the public institution constitutes a collusion with regard to the Labour Law numbered 4857. As a result of that, courts declared that the workers employed by sub-contractors shall be deemed as the workers of the public employer itself (directly employed) from the beginning of the employment relation as it has regulated in the Labour Law. The purpose of these enactments were preventing these claims. 

These amendments were contrary to the equality principle which is stated out in the 10th article of the Turkish Constitution. Because, they were intended to create two different systems for the public sector and private sector employers and this can not be acceptable
 in the light of equality principle. Various members of the academia also stated that the Court of Constitution has to cancel these provisions
. According to the 10th article of the Constitution, "Everyone is equal before the law without distinction as to language, race, colour, sex, political opinion, philosophical belief, religion and sect, or any such grounds.
Men and women have equal rights. The State has the obligation to ensure that this equality exists in practice. Measures taken for this purpose shall not be interpreted as contrary to the principle of equality. 

Measures to be taken for children, the elderly, disabled people, widows and orphans of martyrs as well as for the invalid and veterans shall not be considered as violation of the principle of equality. 

No privilege shall be granted to any individual, family, group or class. 

State organs and administrative authorities are obliged to act in compliance with the principle of equality before the law in all their proceedings"

In accordance with the amendments made in the 2nd article of Labour Law, public institutions concluded mass numbers of sub-contracting relationships regardless of the conditions settled down in the Labour Law. At the end of a great number of cases about this problem, Court of Appeal stated that the amendments which were promulgated in 2006, had no effect on the restrictions of the sub-contracting relationship and public sector employers had to comply with the regulations and restrictions as well as private sector employers, which are regulated in the Labour Law. 

During the past years many workers and unions filed several claims against these unequal practices deriving from sub-contracting system. They claimed that the tender relationship between public institutions and the sub-contracting firms are unlawful. In addition to that, they claimed that the system creates unsecure and unequal working conditions. A great majority of these disputes have been settled down by courts, stating that the relationship between the sub-contractor and the public institution is a ‘collusion’ with regards to Labour Law numbered 4857. As a result of that, courts declared that the workers of sub-contractors shall be deemed as the workers directly employed by public institutions from the beginning of the employment relation. Depending to these decisions, public institutions obligated to pay the wage differences with interests and procure the same working conditions, especially arising form the collective agreements which the public institution is a party, covering the workers who are directly employed by the public institution.

As a result of these cases lost by public sector employers, a new legislation has been enacted in 2014. The law numbered 6552 has specific articles concerning the collective bargaining rights of the sub-contractor workers which will show us the transformation of the public employment system.
II. Problems of the Sub-Contracting System Concerning Individual Labour Rights 

Sub-contracting system creates problems for the public sector employers as well as workers of the sub-contractors. In Turkish labour law system principal employers are responsible for the pecuniary demands of the sub-contractor workers on the condition of non-payment of these rights by sub-contractor. Especially the termination of the employment contract due to retirement or termination by the employer (sub-contractor) create big amount of debts. At these possibilities workers are entitled to severance pay. On the condition of non payment of this severance pay at the end of the employment relationship by the sub contractor, who is the employer of the worker, the worker has the right to demand this amount from the principal employer according to the Article 2 of the Labour Law that we have mentioned above. 
During the last decade the workers had sued against public sector employers for their severance pays and other claims related to the termination of the employment contract depending on the Article 2 of the Labour Law. As a result of the fact that sub-contractors are generally small enterprises which are not so strong in financial matters, the workers sued against public employers in order to secure the procuration of their payments. Another reason for suing against the public employer is that a worker could have worked during several years at the same public institution, employed by several sub contractors, in scope of different tender contracts. While the worker is working with a new sub-contractor at the same public institution, some of the sub-contractors may have ended their legal entities at the end of the tender contract by dissolution. In this option, public institution is the only choice for the worker for obtaining his/her demands concerning wage, severance pay and other pecuniary demands deriving from employment relationship.
As a consequence of these cases, public sector employers had to pay enormous amounts of indemnities which consist of severance pays, unpaid salaries, compensations for unfair dismissal and notice pays with interests to the sub-contractor workers. This means a mass legal dispute burden and unforeseen economic damage for the public sector employers. 
III. Collective Labour Rights and Sub-Contracting System

Another major problem deriving from the sub-contracting is the impediments to the use of collective labour rights by the employees. Usually the public tender contracts are concluded for less than one year and the firms change at the end of each tender contract while the workers remain same and keep working with the ‘new’ sub-contractor at the same public institution. If we take into consideration the time frame of the bureaucratic process necessary for the determination of the authority of the union, which can easily exceed 4-5 months, the duration of the tender contracts less than one year hinders unions and workers to conclude collective agreements.

In 2014, law numbered 6552 has been enacted by the Turkish National Assembly, which has specific regulations about collective bargaining rights of workers who are employed by a sub-contractor in the scope of a tender contract of a public employer. 

The main purpose of this legislation is to ensure the payment of the wages, compensations and other pecuniary items deriving from collective agreements. Accordingly the official rationale of the law
, some articles of the "Law on Public Procurement Contracts" numbered 4735, hinders the application of the articles of the collective agreements regarding wages and other pecuniary rights. As a result of that, the workers of the sub-contractors in the public sector are not fulfilling their union rights as compared to other workers. 

The solution created by the Law numbered 6552 is designed as follows;

· The sub-contractor has to authorize a public sector employer association in order to represent the firm at the collective bargaining process. 

· Only on that condition the difference between the labour costs rendered in tender contract and the the pecuniary rights given by collective agreement concerning labour costs will be compensated by public sector employer. 

· If the sub-contractor has not authorized a public sector employer association, public sector employer wouldn’t be held responsible for the increased labour cost. 

Before going further in the legal aspects of this legislation a brief history of the development of the employers’ associations in Turkey will be useful.

In 1946, the total ban on ‘founding associations on the basis of class’ had been abolished in Turkey. After that in 1947, Law numbered 5018, the first legislation concerning unions and employer associations had been enacted. These are the milestones for the development of the employer associations as well as trade unions
. The significant movement about collective rights had occurred after the acquisition of the Constitution of Turkey in 1961. There were two major legislations at that period concerning collective rights, numbered 274 and 275. According to these legal documents, any private sector or public sector employer operating in the same industrial branch could have been a member of the same employer association. Besides these regulations, in reality, public sector employers were unwilling to organize with private sector employers. This situation has been subject to criticism within employers. 


After the acquisition of the new Turkish Constitution dated 1982, the term of ‘public sector employer association’ has been used by the law numbered 2821. In Turkish labour law system, although a new legislation concerning trade unions and collective agreements had been enacted in 2012, this structure is still valid. In other words, public sector employers and private sector employers can not be members of the same employer association. Actually there are two public sector employers’ associations in Turkey which are named Kamu-Is and TUHIS which covers all the economic branches. 


The tender contract between public sector employer (institution) and the sub-contractor must be concluded according to the article 62/e of the Law on Public Tender numbered 4734 in order to make an authorization of a public sector employers’ association by a sub-contractor.
Although the law numbered 6552 is using ‘principal employer’ and ‘sub-contractor’ terms, the relationship between those can not be described as a classic principal employer- sub contractor as stipulated in Labour Law.

The definition of Labour Law, concerning principal employer and sub-contractor is as follows;
· the employer is a real or corporate person or a non-corporate institution or organisation employing employees 
· the sub-contractor is carrying out work in auxiliary tasks related to the production of goods and services or in a certain section of the main activity due to operational requirements or for reasons of technological expertise in the establishment of the main employer (the principal employer) and who engages employees recruited for this purpose exclusively in the establishment of the main employer. 
As it is clearly mentioned in the law ‘the principal employer-subcontractor relationship’ can be formed under specific conditions. In other words, Labour Law has restricted the principal employer- subcontractor relationship, by setting down the situations in which this relationship can be established. 

When it comes to the tender contracts concluded in the scope of the Law numbered 4734, it can be clearly seen that the main purpose of these contracts is ‘the procurement of employees’ for a certain period for dealing with specific tasks. This term is needed to be enlarged for better comprehension of the system.

There are technical and administrative specifications released by the public employer for every tender. In these documents, there are articles which state how many workers will be needed for the duration of the tender, how many workers will be working on the holidays, how many hours of overtime work will be needed during the tender period. In addition to these articles, the salaries of the workers of the sub-contractor are stipulated within the the specifications.  There are tariff schedules for the salaries of the workers who will work during the tender contract. Generally, first group covers the workers who will be paid by minimum wage and the second group covers the workers who will be paid more than minimum wage. These groups of workers are semi-qualified or qualified workers on comparison of the others. 
As a result of these, it is clear that the main purpose of the tender contracts is not establishing a proper principal employer-sub-contractor relationship. Most of these tender contracts concluded under the name of ‘service procurement contracts’ are not carrying the conditions of lawful “principal employer-subcontractor relationship” which are cited above. These contracts are procuring ‘cheap workforce’ for the public sector employers.  The sanction of unlawful subcontracting system is stated out in the 2nd article of the labour law as it is mentioned above. According to that article ‘Otherwise, based on the notion that the principal employer-subcontractor relationship was fraught with a simulated act, the employees of the subcontractor shall be treated as employees of the principal employer. The main activity shall not be divided and assigned to sub-contractors, except for operational and work-related requirements or in jobs requiring expertise for technological reasons.’ 
In Turkish Labour Law system ‘procurement of workers’ is not a legitimate contract. As a result of this, the contracts conducted on the basis of procurement of workers shall be unlawful and invalid. The workers who are employed within this context shall be deemed as workers of the ‘public sector employer’ itself.

The main purpose of the law numbered 6552 is to compensate the cost difference between the original tender contract and the increased labour cost which will occur due to collective agreement concluded by the public sector employer (principal employer). The principal condition for the compensation of those extra costs is the authorization of the public sector employer association by the sub-contractor in order to conclude a collective agreement. 
The sub-contractor should authorize the public sector employer association which the principal employer is already a member of.

The law numbered 6552 also regulated that, if the sub-contractor will not authorize the public sector employer association, the labour cost difference will not be compensated by the public sector employer.  In addition to that, according to that legislation, principal employer (public sector employer) can not be held responsible within the scope of Labour Law article 2/7 which assigns corporate/joint liability for the principal employers with sub-contractor concerning the claims of sub-contractor workers. 
The sub-contractor can submit the authorization request within ten days following the receipt of the official notification made by Ministry of Labour and Social Security, which determines the competent trade union to conclude a collective agreement. This ten days period is a prescription period for the sub-contractor. After expiration of that period, authorization of a public sector employer association by the sub-contractor will not be possible. In other words, public sector employer association has a right to reject the authorization made by the sub-contractor.
The legal nature of the ‘authorization’ made by the sub-contractor necessitates a deep analysis. In Turkish labour law system, only public sector employers can be members of a public sector employer association. Public sector employers are the institutions, whose more than half of the capital belongs to public and/or public related corporations. The public sector employers may have independent legal identity or not. The main determinant of being a public sector employer is the ownership of the capital. If more than %50 of the capital belongs to public and/or public related corporations/institutions, it is a ‘public sector employer’ concerning labour law. 

According to the law numbered 6356, on Trade Unions and Collective Agreements, being a member of a public sector employer association, the employer has to be a ‘public sector’ employer according to the above mentioned definition. Otherwise any other legal identity or person can not be a member of public sector employer association. The relationship between the employer and employer association is a mutual and continuous relationship, creating obligations and rights for both of the parties
.

The system created by the law numbered 6552 does not create a membership relationship between the sub-contractor and the public sector employer association. In fact, a sub-contractor who may be a real person or a civil corporation can not be a member of public sector employer association. The relationship founded in the scope of the law numbered 6552, between the sub-contractor and the public sector employer association can be evaluated as ‘contract of mandate’ at first glance. Even tough, according to the law of contracts, contract of mandate can be concluded on the basis of the free will of both parties. In accordance with the authorization system created by the law numbered 6552, does not give the option for rejection, if the conditions, cited in the law and the related implementation regulation of the law, are met and the application is made within the ten days period stipulated in the Law. Consequently, public sector employer association’s freedom of act deriving from being a legal identity is restricted at this aspect. According to my point of view, it is against the collective freedom of an organization, deriving from ILO’s Convention 87 since there is no possibility for employer association to reject the request for authorization made by the sub-contractor.

On the other hand, the sub-contractor can not be deemed as completely free about authorization of the public sector employer association. The law numbered 6552 clearly states that, only under the condition of authorization, labour cost difference between the tender contract and the collective agreement will be compensated by the public sector employer. In other words, if the sub-contractor concludes a collective agreement without participation of the public sector employer association, extra labour costs arising from the collective agreement will not be compensated. This can also be evaluated as an economical pressure for the sub-contractor. 

It should be stressed out that, the law numbered 6552 does not prevent the sub-contractor to be a party of a collective bargaining. If the sub-contractor prefers to conclude a collective agreement with the competent trade union for his/her/its employers, the collective bargaining and collective agreement process will be completed according to the Law on Trade Unions and Collective Agreements, numbered 6356. In this case, the increased labour costs will not be compensated by the public sector employer and these costs will be borne by the sub-contractor. In Turkish Labour Law, every employer is capable of concluding a collective agreement covering his workers, if he/she is not a member of an employer association. If he/she affiliates to an employer association, this time the employer association will be capable to conduct a collective agreement on behalf of the employer. 

In Turkish Labour Law doctrine, it is stressed out that the Law numbered 6552 has many ‘lacunae’ in itself. As an example what will the solution if the principal employer (public sector employment) is not a member of a public sector employer association? If the public sector employer is not a member of an employer association, the sub-contractor will not be able to authorize a public sector employer association. The law numbered 6552 has no article which will cover this possibility.

A major problem concerning collective labour rights is the membership of the sub-contractor to a private employer association. In this possibility the private employer association to whom the sub-contractor affiliates, has the capability and authority to conduct a collective agreement on behalf of the sub-contractor according to the Law numbered 6356 (art.41/4). If the sub-contractor chooses this option and doesn’t authorize the public sector employer association, he can not be able to claim the labour cost difference between the tender contract and the collective agreement
.  Another important point can be found in the article 4/4 of the implementation regulation of the law numbered 6552. The implementation regulation states that, as well as the Law numbered 6552, the difference of the labour costs will not be compensated if there is not an authorization made by the sub-contractor. In addition to this, according to that article, unless an authorization made by the sub-contractor to the public sector employer association, joint liability of the public sector employer as a principal employer can not be invoked through the courts by the workers of the sub-contractor. 
Although the non-compensation of the labour costs by the public employer if sub-contractor had not authorized the public sector employer association can be evaluated logical as a sanction for the sub-contractor, the second result regulated in the article is contradictory to the Labour Law. 
It is not possible to abolish the joint liability of the principal employer with the sub-contractor for the obligations related to the workers of the sub-contractor. This liability is stated in the article 2 of the Labour Law, and it aims to procure guarantee for the sub-contractor workers’ claims, which derive from the employment relationship. In other words, the first sanction regulated in the article is limiting the responsibility of the public sector employer towards sub-contractor by stating out that labour cost differences will not be compensated on the condition of non-authorization, but the second sanction is affecting directly the sub-contractors’ employees. As the joint liability of the principal employer is addressed directly to the workers of the sub-contractor and it is deriving from Labour Law, it can not be abolished by an article of an implementation regulation which is lower in hierarchy of norms with its legal nature. 

During the last decade, especially Court of Appeals, has given many decisions concerning the joint liability of the public sector employer as principal employer. The perception of limiting the joint liability of the public sector employer as principal employer has not been accepted by the jurisdiction. As it is not possible to limit or abolish the joint liability of the principal employer towards the workers of the sub-contractor where both of the employers are in private sector
, it has to be the same for the public sector employers. It is a simple result of the equality principle regulated in the 10th article of the Turkish Constitution. 

Recently, there has been an action for annulment for the Law numbered 6552. Concerning our subject, plaintiff (deputies of the major opposition party CHP) party claimed that the article stating that the public sector employer will not be responsible for the claims of the sub-contractor workers without the authorization of a public sector employer association violates the constitutional equality principle. They also stated that this article is affecting solely and heavily the sub-contractor’s workers, on the condition of non-authorization by the sub-contractor, which can not be accepted in the light of social state principle and the equality principle. The case was rejected by the Constitutional Court on 14.5.2015. According to the Constitutional Court, the Law numbered 6552, eliminates the obstacles deriving from the Law numbered 4734, for the utilization of the right to collective bargaining. The Court also stated that if the sub-contractor and the trade union would have been set totally free about conducting collective agreement, this may cause an enormous and unpredictable financial burden on the public employers and this will cause the tender contract system meaningless. As a result Court has decided that the articles of the Law numbered 6552, concerning the authorization of the employer association by sub-contractors are not incompatible with the equality and social state principles of the Turkish Constitution
.
The assessment made by the Constitutional Court with regard to the principle of equality can not be accepted
 in the light of a fundamental right which was included in ILO’s core conventions: Right to collective bargaining. 

According to the Turkish Constitution’s article 53, the social parties have the autonomy of collective bargaining and collective agreement. As it is mentioned above, the Constitutional Court clearly expressed that freedom of the sub-contractor and the trade union will constitute a risk for the public sector employer because of the possibility of causing an unpredictable financial burden. This expression is a clear example of the transformation of the public sector employment relationship. The main worldwide social struggle for the 21st century is the conflict between economic rights and social rights. In other words, we are living in an era in which economic concerns are considered superior to social fundamental rights.
In my point of view, free and autonomous collective bargaining are core parts of the collective labour rights. 

According to the social autonomy
, social parties have the freedom of settling down the increase rate and the amount of the wages. 

The system created by the Law numbered 6552 is causing problems for the public sector employer associations as well. According to the basic principles of the collective labour law, trade unions and employer associations can conclude collective agreements for their members. After the law numbered 6552 has came into force, public sector employer associations are obliged to conclude a collective agreement for a private sector employer who is not and can not be a member of their organisation. This creates interference to the capacity to act of a legal entity for the public sector employer associations. The public sector employer associations are obliged to accept the authorization of the sub-contractor if the tender contract is depending on the Law numbered 4734 and the request is made within the ten days period. This is damaging the freedom of the public sector employer association to act as a legal personality.  
On the other hand, this system creates an obstacle for the private sector employer association. If the law numbered 6552 wouldn’t have had an article about authorization of the public sector employer associations, the sub-contractors would have considered being a member of an private employer association. This hinders the strength and development of the employer associations. 

As a result, this legislation can not be evaluated as a reasonable solution for the problems existing in the public sector employment concerning collective rights. On the other hand, this legislation creates a predictable system for the public sector employers concerning the labour costs of the sub-contracting system and procuring a control mechanism over collective bargaining concerning sub-contractor’s workers. 
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